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[APPLAUSE]

LINDA

ENGHAGEN:

I'm always impressed when, on a Friday morning, I have a room full of people who actually

came to hear about copyright and fair use law on Friday at a university. I am delighted to be

here. And I'm looking forward to the time we're going to spend together.

I was explaining to Suzanne when she picked me up at the hotel this morning and brought me

over to campus that in my early days of talking to audiences about copyright and fair use, I

made the same mistake that most lawyers make, which is that I'd go in front of an audience,

and I'd explain the rules of law to them.

Right? I'm a lawyer. That's what I'm trained to do. I can tell you what the rules say. And I

repeatedly had the experience at the end of those presentations of people coming up to me--

they were very nice about it-- but they would persistently come up to me. And they'd say, you

know, I learned a lot. I don't know what to do with it. I have no idea what it means in terms of

how I take the information and then turn around and apply it to what I actually do.

And sometimes they would sound frustrated. And I could hear the tension in their voice. But it

made me think. I kept hearing that over and over again. So I figured out somewhat early on

that I needed to change how I talked about it, although it took me a while to figure out what

that meant and what it was going to look like.

What you're going to see here today is what my trial and error and listening to that feedback

turned into. So our first time together today for the hour and a half I think that we have-- we're

going to talk about what I call the truth about copyright and fair use-- myths and

misconceptions meet reality.

I've been talking to audiences about copyright and fair use in educational contexts since the

mid '90s. I've been teaching in distance education since the mid-'80s. It was videotaped. Due

dates were postmarked. The videotapes were sent out by FedEx. That was back in the day.

Now we're in a whole different world with it. But this is what I realized back then. And it's what

motivated me to teach myself about copyright and fair use.

And that is this-- in distance education environments, there is a record of everything we do.

Right? And you don't control the record. Now, I'm a lawyer. Control is not a dirty word in my



lexicon. We are trained to anticipate problems and then do what we can to control outcomes

and move them in certain directions.

So the morning I had the realization-- and it was a morning-- that is a record of everything that

I did, and I had no control over the record was the day I decided I needed to know more about

copyright and fair use than that fair use permits educational use of copyright-protected

material, because that's kind of what I knew back at that point in time.

What I want you to do with me today is let me know your questions are as we go along. I try

very hard to pace myself in a way that you can stop and say, I didn't follow that. Or what about

this other thing? Particularly, for those of you who are going to be with us for both

presentations, there are elements of this that you're going to hear twice. And hopefully, there'll

be some reinforcement. Mostly, that's going to be around the fair use aspect of this. But don't

be afraid to raise your hand. Don't be afraid to interrupt me.

And the goal is for you to come out of here with something that is useful to you and practical to

you. So without further ado, anybody who's heard me talk before knows that I always begin

with what I call the requisite disclaimer. The information contained herein along with any

questions and answers are for educational purposes only. Neither is it a substitute for legal

advice, and neither is it to be construed as the rendering of a legal opinion. That is what your

general counsel's office does for Texas Tech.

And for any of you who've had interactions with your general counsel's office, make sure that

you understand, and this is not a bad thing. This is simply a thing. You have to understand the

role of lawyers. The general counsel's office at Texas Tech like every other institution across

the country represents the institution. It doesn't represent us as faculty members, librarians,

instructional designers, whatever your role might be.

Their job is to protect the institution. And so when presented with questions, they are going to

give you an answer that is oriented toward that goal. That is their job. So they're not

necessarily going to be their trying to say, well, maybe you can do this. Maybe you can't do

this. Or if you want to push the envelope, go here. Don't expect to hear that from them. That's

a different conversation.

We are going to spend the following hour or so looking at what I have learned are the 10 most

common myths that I hear from people about copyright and fair use-- the things that many

people misunderstand or understand only partially. I am going to start with the myth number 1.



I get this one a lot. If it doesn't have a copyright notice, there is no copyright. How many of you

got some version of that is probably true? If you didn't see a copyright notice on it, you were

good to go.

How many of you thought that meant it was in the public domain? Nobody wants to go there?

We'll talk about that later. Myth number 1-- "If it doesn't have a copyright notice, there is no

copyright." Here's the reality about copyright and notices. The law does not require a copyright

notice. Now, we're used to the way that the notices appear. There we go. I'm used to a red

dot, not a green dot. So a green dot doesn't really show up there.

Well, give me a second. I like a pointer. Is it going to let me point? Yeah. See if I can do this?

One in each hand and get it right. It doesn't want to work on the TV screen. We're going to

have to do it the other way. All right, I tried.

OK, the reality. The copyright statute does not require a copyright notice to be on a work in

order for it to be copyright protected. We're used to the words that you see up on the screen--

the word copyright followed by the C in the circle-- followed by the year of--

STUDENT: Registration.

LINDA

ENGHAGEN:

Registration? No.

STUDENT: Creation.

LINDA

ENGHAGEN:

Pardon?

STUDENT: Creation.

LINDA

ENGHAGEN:

What's the other option?

STUDENT: Publication.

LINDA

ENGHAGEN:

Creation is the answer. The word copyright followed by the C in the circle, followed by the year

of creation, followed by the name of the owner. Now, I made up a hypothetical person's name

here. It could be a corporate name or an organizational name. That's the kind of notice that

we're accustomed to seeing on things. But there's a lot of works that are out there that don't



have that on it. And then people mistakenly believe that it's not copyright protected.

And some people think that means it's in the public domain. We'll talk about that later as I

indicated a moment ago. By operation of law, and that's one of those magic legal phrases-- by

operation of law means it's what the rules say. The statute is written by Congress to say that a

copyright comes into existence at the moment of creation by operation of law. That is true

regardless of whether or not someone puts a copyright notice on their work.

Now, I suspect that part of the reason that many people believe that if it doesn't have a

copyright notice on it, it's not copyright protected, is because that actually used to be the rule.

It's not that people are making that up on a whole cloth. It used to be the rule. But the rules

changed in the late 1980s. And that change hasn't caught up with the common understanding

of those of us live and work in areas where we deal with these questions.

So it is true that used to be the rule. And so many people, I think, learned that or heard that

years ago. And that keeps getting carried forward. And the fact that the law changed in the

late 1980s is not part of that same shared common understanding. Because a copyright notice

is not required, the default assumption that you should make when you do not know or have

evidence to the contrary is that a work is copyright protected.

You just start from that default setting. Absent information to the contrary, you assume that the

materials are copyright protected regardless of whether or not they have a noticed on them.

Yes?

STUDENT: So if I'm writing an article, I have a rough draft on my computer, that's copyright protected?

LINDA

ENGHAGEN:

Correct. That's absolutely true. Now, I'm one of those people who regularly puts a copyright

notice on practically everything that I do. I don't put it on stuff that I create for classroom use.

I'm not concerned about that so much. But when I come out and do presentations-- when I

write academic articles and those kinds of things, even if all you are looking for is what I call

pride of authorship, because there were so many people who were confused about the rule

around if it doesn't have a notice, it's not protected, I always put a copyright notice on things

just so people understand that this was mine and to clarify any potential misunderstandings or

miscommunications that might occur.

So that's something that I always recommend that people do. Any other questions about that

before we get to the idea?



STUDENT: You don't have to register the copyright with the government or with somebody?

LINDA

ENGHAGEN:

We'll get to that. You don't need to put anything on it because we just said that the copyright

comes into existence by operation of law at the moment of creation. So what you have to do is

create. There's no requirement that you put a notice on. And, we'll get to it in a moment.

There's no requirement of registration. People misunderstand that one as well. Anybody else?

I know. You're all on the edge of your seats here.

Myth number 2-- "If I copyright an idea, it's mine." No one else can use it. If I copyright an

idea-- I get asked this one all the time. If I copyright an idea, can't I prevent other people from

using it.

STUDENT: Yeah, And I understand this. But you are living in Massachusetts.

LINDA

ENGHAGEN:

I am living in Massachusetts.

STUDENT: You have an idea.

LINDA

ENGHAGEN:

I do.

STUDENT: You published it in copyright. I was sitting in my home, and I have an idea. I went to the

internet, I didn't see your idea. I present my idea.

LINDA

ENGHAGEN:

I have an answer for you.

STUDENT: And then you call me and say, you stole my idea.

LINDA

ENGHAGEN:

OK, it is not copyright infringement for someone to bonafidely, independently derive the same

idea. But if I can prove that you had access to my underlying work, that's prima facie evidence

of infringement despite your denials. That's the answer. I often tell my students you can deny

whatever you want to deny. Getting a judge or a jury to believe your denials, that can be

another harder story.

So myth number 2, if I copyright an idea, it's mine. Nobody else can use it. You can't own an

idea. The law forbids it. You can't own an idea. Article 1, section 8 clause of the Constitution--



the purpose of intellectual property law is to promote the progress of science in the useful arts.

It's a constitutional mandate. The Founding Fathers didn't want us to own ideas, because they

understood that the only way progress occurs is if a certain amount of sharing occurs which

allows us to build on each other's works.

So you can't own an idea. You can own an expression of an idea after you place that

expression in a fixed tangible medium. So you can't corner the market on an idea. A number

of years ago-- you'll get an idea of how my brain works. I like copyright law. And a number of

years ago, I wrote a book about product liability law for engineers. My early teaching career

was actually in teaching-- my early distance education career was actually teaching engineers

product liability law and intellectual property law.

And if you want a challenge, take a bunch of engineers. I love engineers and their minds. They

are great. They're smart people. They're like grownups with toys is what I learned. I worked at

General Motors for a number of years in their technical education program. And you talk to

these guys. It's mostly guys, or at least, it was at the time. And it was like my son with his

LEGOS. Only, they were making cars. And they were having fun.

But they wanted answers. And they would keep saying to me tell what I can and can't do. And I

kept telling them the law doesn't work that way. The right answer is maybe. The right answer

is, it depends. The right answer is, if this, and this, and this. That's the right answer. There is

no formula.

So I would actually sometimes get driven-- and I would do this-- I would give them pads of

paper where the paper was grey, because that's a metaphor for ambiguity, right? And I would

say, you're going to write on this paper. They would look at me. And they would go, it's grey.

Yeah. You can see, even if you're colorblind. The answer is, it depends. Figure out what it

depends upon. That's the job.

So yeah, you can't copyright and the corner the market on an idea. So I was not the first

person to write a book on product liability law that was designed for engineers. I actually read

all the other books I could find before I wrote mine. Mine was my expression of that idea-- my

way of organizing the material-- my way of explaining the principles-- my way of attempting to

demonstrate to them that there actually was a logic to it, even if it was not the kind of formulaic

logic that is of necessity what you need to use in the sciences an in mathematics. It's a

different way of thinking.



So you can't copyright an idea. You can copyright the expression of an idea. Now, that then

leads many people to say to me, so if I had this great idea, and I want to try to talk to

somebody about collaborating with me or maybe even somebody who could underwrite its

development because I need money to do things, and I don't have the money, what do I do?

Why wouldn't you into secrecy or confidentiality agreement with them? That's what you do.

You have them sign a contract. I'm going to disclose this information to you to see if you and I

want to work together. And if you say, yes, great. And if you say, no, you can't tell anybody.

And you can't use it. And if she agrees to that, then she's bound by that. We both are.

So that's how you protect an idea. The other thing that you can do to protect the idea. This is

usually a non-satisfactory answer, but it's the truth. Shut up about it. Don't tell anybody. Keep

to yourself. Develop it on your own. One of the things that legal education and practicing law

teaches you is to reconcile yourself to the reality that there are many times in life where the

only choices you're choosing between and among in the real world include none that are

optimal. And that's its nature.

So as lawyers, we don't fight that. We start with that as a given. And we are accustomed to

arriving at the least bad option being OK, because it's the only one that exists in the real world.

And it doesn't mean that we don't try to make the world better and all of those kinds of things.

We try to do that sometimes too. But we really get ingrained in our brains that you have to

choose among the real options that exists on the planet, not the hypothetical ones that by

some version of somebody's perception of the world would be perfect.

I often tell my students that I actually think that perfection exists. I just think that most of the

time in life it's fleeting. It doesn't last for long except maybe in the arts and things like that. So

you can't own an idea. Copyright law protects its expression.

Well, then how do you copyright an idea? You express it in a fixed tangible medium. You

commit to words on paper-- print. You create an electronic file-- a Word file, a PowerPoint file,

all of those things-- PDFs. They're fixed tangible mediums. A copyright does not require

something tangible.

You don't have to-- excuse me for a moment, I'm going to pick on you today because you've

got the front corner seat. You don't have to have something that you can pick up and touch

and move. The electronic file works-- the audio recording-- film recording.



You have to make sure that the work you're creating is in a protected category. So the

protected category under the statute are literary works, musical works, dramatic works,

choreography, pictorial, graphic, or sculptural works-- film and audiovisual works, sound

records, and recordings and architectural works. And again, as I noted a few minutes ago

when we were talking about first myth, if you want to avoid confusion and make sure that you

get credit even if the only credit you're looking for is pride of authorship, you're not looking to

commercialize it, I recommend that you include a copyright notice. It just clarifies the situation.

It's not only authored by or created by. It makes it clear that you're making an assertion of

ownership to the underlying, intangible property. Questions? Yes?

STUDENT: What's an unprotected category?

LINDA

ENGHAGEN:

An unprotected is facts, formulas, scientific methods, blank forms that collect data but do not

yield outcomes. Another thing would be works created by the federal government, because as

taxpayers, the theory is if you work for the federal government and you create something that

would otherwise be copyrightable, taxpayers should not have to pay for that all over again. So

those works would be another thing. Works for which the copyright has expired is another

category.

STUDENT: So you send me your work with your copyright notice on it.

LINDA

ENGHAGEN:

Correct.

STUDENT: But you ask me to review it, and comment on it, and make modifications. So any modification

that you're making on your copyright report-- does that belong to me as a copyright?

LINDA

ENGHAGEN:

Not in the way that you've described it. There are circumstances under which that could occur.

So let me sort those out. There's a difference between if I send you an article that I've drafted,

and I say give me feedback, then you're not making modifications. You're giving me feedback.

So that's one category. And that has nothing to do with this.

If I ask you to actually modify it, then you may by virtue of that become a joint copyright owner.

We may end up being joint authors at that point in which case we both have what's called an

undivided interest in the underlying work. If I actually authorize you to take my original work

and then make changes to it, that sounds to me like a joint authorship thing unless I am

separate and distinct from that, asking you to act as an editor. And that is the specific



understanding that we have is that you are editing my work. Then you would not have an

ownership claim to it.

But if the modifications that you make are of such a nature that it does become a joint owner

situation, then we both own the final product. It's not like I own the original, and you own the

modified version. Both us own the modified version. Is that what you meant to get at? OK, yes,

sir?

STUDENT: Is not computer code a protected category?

LINDA

ENGHAGEN:

Computer code is a protected category. But computer code gets a little confusing because you

can both copyright and patent computer programs. So it's a little bit of a different creature that

way. But it is both copyrightable and patentable. But that's a good question. It's an electronic

file, right? Yeah? Anybody else? Yes?

STUDENT: Lectures.

LINDA

ENGHAGEN:

Excuse me?

STUDENT: Lectures.

LINDA

ENGHAGEN:

In what format?

STUDENT: In a class.

LINDA

ENGHAGEN:

I know they're in a class. But are they written? Are they an oral recording?

STUDENT: Verbalized.

LINDA

ENGHAGEN:

Verbiage, my talking to you here, is not a fixed, tangible medium. It is being recorded. That

recording will be a fixed, tangible medium. But the fact that I'm standing up here in front of you

and talking-- it's an expression of an idea, yes. But it's not a fixed, tangible medium. Now, the

next question that sometimes get when I get questions along the lines of what you just asked

is, well, what about the notes that people are taking?

That's ambiguous, because you're taking notes on my PowerPoint slides that I created about



what I'm saying, although most people would tell you that the notes that you take, assuming

it's not a verbatim transcription of what I'm saying, but instead, you're summarizing, and

understanding, and highlighting what you think are the key points or the things that are most

useful to you that those notes belong to you.

But there actually are a handful of cases about that. And there's a split of authority on it,

meaning the courts are not consistent from one to the next, although professors have

succeeded at shutting down unauthorized note taking services where a note taking service

would buy her notes from her and sell it to people next semester. And I do know of cases

where professors have successfully shut down the a note taking services ability to resell the

notes the following semester. Anybody else?

OK, myth number 3-- and this comes back to your question about registration. "If it's not

registered, it's not valid." Registration is not required. Now, registration for the purposes of

most copyrights is a fairly simple and a fairly inexpensive process.

It's something you are totally capable of doing yourself if you go to the Copyright Office

website, and you find the rate form for the type of copyright-protected works. There's one form

for print works. There's another form for audiovisual works. You got to make sure you get the

right category. It's a two-sided form. You fill it out. Your registration fee-- I haven't done in a

while. The last time I did it, the registration fee was $40. It's not an arm and a leg. And then

you send everything off to DC. And you can get it registered.

Registration is not required. However, there are some advantages to registration. Those

advantages only kick in, however, if you ever have occasion to sue somebody for copyright

infringement. So for the vast majority of us in our academic careers in that part of what we do,

we might get upset if somebody takes our stuff. We might accuse somebody of plagiarism. We

might do some of those kinds of things. But assuming I've not heard of an incidence of one

academic suing another academic for copyright infringement.

So it's not the kind of thing that normally arises. But if you do have something that you are

creating your own, and your intent is to commercialize it now or you see commercial

applications down the road, then that might be different. It might be worth your time to go take

a look at the registration process and see if you want to go ahead and do that. But registration

is not required. And the only benefit is if you sue someone for copyright infringement, you can

get more money if it's registered than what you can get if it's not registered. It's all about the



money, because money's the medium that we use in civil lawsuits. We don't throw people in

jail for violating civil law. We do for criminal law. But on the civil side of it, money is the

medium. And I point that out because as you all know, all of us lawyers are greedy people

trying to get as much money as possible.

That's what the system tells us to do. It's the only thing we can get our clients. You can't get a

court-ordered apology. I might be able to get you $5,000. But I can't get the words, I'm sorry.

The $5,000 is the complex equivalent of, I'm sorry. Think about it that way. You compel that

person to give you money against their will. It's not a bad thing, right? If you're mad at them, it

has a little bit of evening that playing field.

It's the only thing that we offer in a lot of civil lawsuits is money. That's the design of the

system. We could talk about are there other things we might do that in some ways could be

better. I actually could think of one or two. But it's the system we have. Money is the medium.

I often tell people-- and I actually believe this-- I think that's consistent with our economic

system. Whether you like our economic system or not, that's a whole other conversation. You

can talk to Bernie and Donald about that. But it is consistent with our capitalistic economy. You

do well. You make money. You mess up. It costs you money. And that's true in the legal

system too. So registration is not required.

Myth number 4-- this is the big one-- or a big one-- the big one, maybe. And we're gong to talk

about fair use more in the second presentation today when we talk about six rules for course

design. "Using materials for educational purposes always qualifies as a fair use." This is what

sent me on that path back in the mid '80s of, oh, my god, there's a record of everything I do,

and I don't control the record. Therefore, I better learn more about exactly what this means

and how it works.

Here's the reality. For a use to qualify as a fair use, first you have to fall under one of the

qualifying purposes. And for those of us here in education, that's easy. The qualifying

purposes are news reporting, critique and commentary, teaching, or research. So we got

those covered.

The problem in many people mistakenly believe that's all you need to know. That's number

one, not the rule. And number two, it was never the rule. So first, you have to satisfy with your

use that it's under one of those qualifying purposes. Then there's the and , which you notice I

put italicized, bold, and underlined. I didn't capitalize it because I didn't want to yell at you. To



me, it's not a heading. Putting it in capitals is the complex equivalent of yelling at somebody.

So I didn't put it in caps.

But you have to have one of the qualifying purpose and satisfy the four various factors. It's the

second part that people don't always understand. And then when they do understand, they get

frustrated when I explain to them how it works. But I'll do my best to make it easier for you. It's

a series of judgment calls that you have to make that are layered upon other judgment calls.

And then in the end you weigh and balance them. And you decide that they lean more this

direction, or they lean more that direction. And that is not a very satisfying legal answer to any

question. But it's the answer we have given the law to date.

And as I often say to people, remember what it was like the first time in your career that you

ever encountered a problem that you either knew had a legal dimension to it or you thought

might have a legal dimension to it, and you weren't sure what to do? For many of us, it comes

up in personnel-related things that we deal with or maybe student privacy issues. And we

know there's an issue. But we don't exactly know what the answer is or how to sort it out. You

all learn how to deal with those things. You can learn how to deal with this. It's a different flavor

of that same thing. It's just got more pieces to it.

So let me show you first the basic structure of fair use. At the top of this slide, you see the

question in the top box-- fair use purpose. That's just what I was talking about. Is my use

under one of the fair use purposes? We call this in the law the threshold level of inquiry.

What's the first question you need to know the answer to to begin to sort out the question or

issue?

So the threshold level of inquiry is, is my use a fair use purpose? A news report, critique,

comment, research, teaching, scholarly work. If the answer is, no, you're done. You got to get

permission. There's nothing else to say. You get permission or you have every student buy

their own copy of whatever it is you're dealing with, because you're not under a qualifying

purpose.

If you are under a qualifying purpose, now you have to analyze the four factors. So the basic

structure of that is simple-- qualifying purpose, no, get permission or buy it. Yes? Analyze the

four factors-- except then there's the four factors, because there are four of them. And there's

things that oppose and favor fair use in each one of them.

So let's take a tour of those. So factor number 1-- you begin with the purpose or character of



So let's take a tour of those. So factor number 1-- you begin with the purpose or character of

the use. Now, this is similar to, but not identical to the news report, a critique, comment. So

what favors first fair use here? Well, is your use nonprofit and educational? You're a public

institution here. Texas Tech is a public institution. You're a nonprofit institution. So that's going

to favor what you're doing. Teaching, research, scholarship, or critique-- well, that's an awful

lot of what we do.

Is the use transformative? Does the use take something that's an original copyright protected

work and use it in a fundamentally different way-- modify it, to get back to your earlier

question, to a significant degree-- to the degree that it really is something different. Are you

Andy Warhol, and you took the Campbell's soup can, and you made it into a piece of art.

That's transformative. And Campbell's couldn't stop you.

Now, if I was Campbell's, I would not have wanted to stop you. Why would you give up all of

that free publicity in advertising, although at the time it was Andy Warhol? I don't know if they

wanted Campbell's soup associated with Andy Warhol. But that's a different question from an

intellectual property question. That's a brand-new question.

And then finally, is your access restricted? Is it a password protected environment limited to

enrolled students if we're talking about class-related work? Is it behind only password-

protected people who can get to the library collection? If you're talking about that, then you

may not be talking about enrolled students only. But you're talking about people who are

authorized members of the community. So it could be faculty. It could be staff. It could be

students. Yes?

STUDENT: Another thing that helps a lot with that is to say that it's only people who have bought their

book.

LINDA

ENGHAGEN:

Yes, there are instances where you can do that-- where you can say if you've bought the

book, then you have access too. Yeah, that's another way to consider that to the extent that

that applies.

STUDENT: Publishers like that

LINDA

ENGHAGEN:

I beg your pardon?

STUDENT: Publishers like to know you've paid for something.



LINDA

ENGHAGEN:

Yes, publishers do like it when they know you've paid for something. And they like it when they

know that you require the students to buy the book, even though we know that we don't track

who buys it. But if it's identified on the syllabus, for example of your course, that this is the

required text. You put things in the required category, if that's what you intend, as opposed to

in an optional category. And that could help in terms of making a difference.

So what opposes fair use? Well, for-profit applications. Now, I know that this doesn't apply

here because you're not a for-profit world. But I want to make a footnote here. When I do

these presentations to general audiences that include people from for-profit institutions,

whether that's the University of Phoenix in the educational arena or for-profit businesses in

other sectors, the fact that a use is for-profit does not by itself take it out of fair use.

Many people mistakenly believe that. And that's just not true. There are plenty of cases

involving business that have nothing to do with education where the courts have permitted

under fair use one businesses use of another businesses materials. It's completely possible

and not uncommon. So the fact that it's for profit leans away from fair use. But it's not trump

card. It's not a litmus test.

A broad distribution-- broad distribution is the opposite of restricted access. Think MOOCs. If

any of you have been involved with the creation of MOOCs, applying copyright and fair use in

MOOC environments is materially different from what most of us do in our regular on-campus

classes or even talking about it's about traditional and nontraditional online classes. And our

traditional online classes are restricted access.

You omit attribution to the author-- courts loathe that because they think it looks like you're

trying to pull a fast one. Judges do not like that at all. You do it to avoid a fee. Yeah, they're

not happy about that either. You use it for entertainment purposes as opposed to educational

and pedagogical purposes. Now, in higher education that doesn't come up as often. I have a

number of friends who teach in K through 12 environments. And this is the-- it's a rainy day,

and you behaved well yesterday. So we're going to watch Frozen today. And here's the DVD I

brought from home. That's actually not allowed under copyright law.

If you could take that copy of Frozen and turning into something pedagogically sound, you can

have that conversation. But if we're entertaining the young ones because otherwise chaos will

reign, then no, the law does not allow that. Yes?



STUDENT: What is your definition of restricted access?

LINDA

ENGHAGEN:

Restricted access generally means password protected.

STUDENT: So in the case of a MOOC, it's usually open to everyone. But you have to log into it. You have

to get access to log in to it.

LINDA

ENGHAGEN:

You have to get access to log into it. But anyone can do it. It's not restricted to-- if you teach

an online class here at Texas Tech, I can't come and just decide I want to log into your class.

If you teach you a MOOC, I can decide I'm just going to log into your class. And I can't. So it

has to be restricted to enrolled students. And that's why earlier I use the language of-- and

apply it to beyond students, but members of the Texas Tech community.

Because I know at UMass, there's things I have access to that everybody on campus has

access to. But if you do not have a username and login for the UMass system, you can't get

into it. So there's levels of restricted access is what I'm trying to say by that.

And one level is anybody who works or is a student on campus has access with their

username and password. And then there is the only enrolled students level of access. And

then there's other things that might have restricted access. So there is levels of it. But it's not

simply a matter as it is with a MOOC of I want to check this out. So I go create an account, and

I log in.

STUDENT: And that's why I asked you what as your definition.

LINDA

ENGHAGEN:

Yeah, that's a good question. That's a good question, because it can mean different things in

different contexts. Yes?

STUDENT: So I had an article. And I emailed it to every student in my class--

LINDA

ENGHAGEN:

Yes.

STUDENT: Is that a violation of copyright?

LINDA

ENGHAGEN:

Who authored the article?



STUDENT: Someone else.

LINDA

ENGHAGEN:

Someone else.

STUDENT: A PDF of an article from [INAUDIBLE].

LINDA

ENGHAGEN:

And how did you get it? How did you come into possession?

STUDENT: Let's say I downloaded it from the library. And I had a personal copy on my computer. I think

that article is helpful for my students in the class. So I email it to them.

LINDA

ENGHAGEN:

Why did you email it to them instead of posting in the secure LMS?

STUDENT: That was the question. So it's better to put it in a folder with password protection.

LINDA

ENGHAGEN:

It's better to put it in a restricted environment. Now, there could be an answer to the question.

And I didn't know if that's the reason you were thinking about doing that way. Sometimes

there's an element of timeliness where you discover something last night at midnight when

you're doing email. And it's going to be useful, but only if they get it pretty immediately.

Then, for that one time, you email it to everybody. And if you're going to use it future

semesters, you post it behind the restricted environment. I would not be bothered at all by

somebody who because of a timeliness issue did that on a one-time basis as long as you had

lawful access, which by your description, you did. And not only did you have access, but

theoretically, any of the students on campus could have gone to the library and found the

same thing. So there's no harm, no foul. It's the equivalent of the question over here or the

point over here about the textbooks. Yes.

STUDENT: But isn't email behind a restricted access? Isn't that--

LINDA

ENGHAGEN:

It's behind a restricted access. But it has a different level of practical casualness with it relative

to the potential for broader distribution. So it makes me less comfortable. So how many times

have any of us had the experience of students or colleagues forwarding email they shouldn't

have?

STUDENT: So if you're in Blackboard or so forth, you have to put, my understanding-- you have to put the



link to articles. You can't actually put the article or a chapter within there because all of a

sudden that doesn't work anymore? Or can you actually put the article in there?

LINDA

ENGHAGEN:

Well, we use Blackboard. So I'm going to speak to Blackboard, because it's what I'm most

familiar with. That's what we use at UMass. So there is two questions there. One is the

technological question-- what are the capacities or functional aspects of the platform? And in

Blackboard, I can tell you in the version that we had at UMass, I can link or I can upload a file

and post the PDF. And either of them work fine.

Personally, I tend to post the PDF and not link. And I do it not for copyright reasons. I do it

because when a course is copied from one semester to the next, the links often break. And I

have better things to do with my life than recreate links every semester. And I don't know

about you guys. But in my corner of the educational universe, faculty members do that

themselves. We don't have somebody to hand that off to and say, recreate the links.

STUDENT: The reason I'm asking is in creating a distance course last time, I was told not to put the

papers in-- to actually put the links in.

LINDA

ENGHAGEN:

Here's the thing, if you put the links in, then you don't have to evaluate posting-- making that

information available to students under fair use, because you are not making a copy and

distributing it to them. You're sending them to the library. That's the reason for that is it

eliminates copyright and fair use questions.

When you grab the PDF of the article and upload it, you have now reproduced and distributed.

So now we have to analyze under fair use. And so that's the difference. So the linking from a

legal standpoint is more desirable. From a technological efficiency standpoint, it's often

annoying in my experience. So I try to avoid it if I can. I think there was a question over here.

And then you had a question. I'll go over here first.

STUDENT: So I posted an article under this as restricted access in the LMS. How long do the students in

that class have access to that article under fair use?

LINDA

ENGHAGEN:

Let me say two things about that. First, there has been no court case that has answered that

question. My answer to that question and the answer of most other people I know, meaning

copyright lawyers I know around the country who do the kind of thing I'm doing here today will

tell you at a minimum for the semester-- the term of the course or quarter. I don't know if you

guys are in a quarter system or a semester system.



And then beyond that, we do all on occasion have students that we give incompletes to. They

need extra time for some reason. And so extending access to those students for whatever the

period of time is that they are allowed to complete the course requirements would apply. But

the way that most of us believe, and I agree with this, that it's most desirable to do it-- is if he's

the student that I gave the incomplete to and the rearrangement I have with him is he has

three weeks after the end of the semester, then it gets set up so he has three weeks of

access. And then it cuts off.

And he has three weeks of access, not everybody else in the room. The way we do it is I

actually have to contact the tech support people for Blackboard. And I say, this is the class.

This is the student. This is the amount of additional time I want to give him or her.

And then they do whatever it is they do. And the student magically has that period of time. And

then it shuts down. So the way to think about it is you try to replicate in an online environment

what we would do with an on-campus student.

STUDENT: My question was related back to the scenario about going to the library and getting the article.

Are there any other acceptable places where it's OK to do that like if I have a subscription to a

journal or I found it online-- the same article but cut in a different way. Are there other ways

that are acceptable?

LINDA

ENGHAGEN:

If you lawfully access the article-- so lawfully access. So you could lawfully access without

going to the library because you have a personal subscription. That is lawful access. You

might lawfully access the article because many journals now--

STUDENT: There is some [INAUDIBLE] or something like that.

LINDA

ENGHAGEN:

Yeah, they publish things either after a certain period of time. Or they'll put certain articles

online for free. So there's different things like that. So as long as you are lawfully accessing it,

then you can either send your students to it, although you can't send your students to your

personal subscription that is password protected. But you can send them to other things. You

can take a PDF of that one article-- that one issue the journal and make it available to your

students via a secured LMS.

STUDENT: So Google or from someone else's website.

LINDA Google or from somebody else's website is OK as long as you know or have reason to believe



ENGHAGEN: it was posted legally. If it looks too good to be true, it probably is, and you stay away. That's

called contributory or vicarious copyright infringement. And it carries the same as penalty as

direct copyright infringement. You can't say Mikey did it, so I get to use it. Back here and then

up here.

STUDENT: I have a question related to the nonprofit and for-profit. Let's say that I have a course that I'm

going to go teach to a business, but I'm doing it as consultant.

LINDA

ENGHAGEN:

So you're doing it as a training course, not as an academic core credit course. Is that what that

means?

STUDENT: Yes.

LINDA

ENGHAGEN:

You are now in the world of for-profit, not not-for-profit. And when you are clearly in that

domain, which I am in here today, just to be clear. That's the kind of thing that I do when I

come out and talk to groups. Then, I take a more conservative analysis of fair use is the way

that works, because you're not all walking out of here getting one credit of academic credit

towards something. You're not even CEUs, right? And even if you were getting CEUs, CEUs

are training. They're not academic credit.

So differentiate between academic credit and training that has an educational dimension to it,

but it's not academic in the way that the law looks at it. There's one other hand over here.

Yes?

STUDENT: I want to get back to articles. If I authored the article, but it's copyrighted with the journal. But if

you've got to the article even though it's a closed journal. Can I then--

LINDA

ENGHAGEN:

It depends upon the terms and conditions of what you signed in publication agreement. So you

have to read those things. And you have to understand them. Now, it is very common, even

with Elsevier-- you know, the evil Elsevier that people like to talk about-- that they will let you

under the terms and conditions take your own article, even though you've transferred the

copyright to them, number one.

Number two, you may be able to use it under fair use. So the likelihood is you're going to be

able to use it. But look for the intellectual property clause before you sign anything. And make

sure you understand what it says and that you're OK with that.

STUDENT: So I have a really good question. And this has happened a few times that-- I am talking about



articles I have written. I am the author, and I have colleagues say, can I get a copy of the

article? And I emailed it to them, stating that this is a copyrighted articles. And it is only for your

eyes only. In that case, am I safe? Or I've still--

LINDA

ENGHAGEN:

Why do they want it? What are they going to do with it?

STUDENT: That I never asked. They would mention they were really interested in this area. They would

like to know--

LINDA

ENGHAGEN:

Yeah, well, generally speaking when commercial entities are interested, they're interesting

even if they're not hard science R&D departments, they have an idea. They think they might

be able to take something out of it and use it somehow in whatever it is that they're doing.

That qualifies as research. And commercial entities are allowed to do that.

So again, you're not sending it out to everybody you know in the industry. You're sending it out

to individuals who somehow become aware of it. And your access to it is lawful. I don't see a

problem with that. All right, let's get on to--

STUDENT: Can I ask a question?

LINDA

ENGHAGEN:

Yes, you can.

STUDENT: ResearchGate.

LINDA

ENGHAGEN:

ResearchGate?

STUDENT: Are you familiar with that website?

LINDA

ENGHAGEN:

I am not.

STUDENT: How do I explain this? It's a website for academics. And they upload their articles and their

work. And other people follow them.

LINDA

ENGHAGEN:

Oh, it's like ScholarWorks.



STUDENT: Yes.

LINDA

ENGHAGEN:

We have ScholarWorks. And that's the way that works. Yeah. OK, so now I'm with you.

STUDENT: Right. So how does that work? Is it the same issue if you're talking about you have to go back

to the publisher and see?

LINDA

ENGHAGEN:

Yes, if it's not published in an open access venue or you otherwise did not retain the copyright,

then you have to go back to the publisher that holds the copyright. And you have to get

permission to post it in that way. But again, a la her question, it is becoming more common for

publishers to routinely allow faculty members to post their work in those kinds of venues. So

you may already have that prerogative. But you've got to look at the intellectual property

clause and the publication agreement.

And if you've never heard-- I'm not going to go into this now because we are not going to have

time to talk about it. But if you've never heard of something called the SPARC addendum.

Does that mean anything to anybody here? SPARC? OK, so you've got a few people who

know what it is. Look up SPARC addendum online. And many authors in academic settings

used the SPARC addendum, which again, is one of those things that's becoming more

commonly accepted in academic publishing.

And that gives you that permission. You sign that and include it as part of publication

agreement. Yeah, this, but I also want this. And it gives you boilerplate language.

That was factor 1. Let's go to factor number 2-- the nature of the work used. You guys have

great questions. I'm so glad. Sometimes I come and do these things. And people are dutifully

taking notes. I'm like, come on. Come on. I know you're here for a reason. And it's not

because you were made to, right? It's Friday. It's Friday.

The nature of the work used. What favors fair use? Well, it was published. It was distributed. It

was made available. Non-fiction or factual-based-- that goes back to the idea that you can't

copyright a fact, a formula, a scientific method.

The law gives less protection, because remember that constitutional mandate? We're

promoting progress of science in the useful arts. So we need people to have access to these

things. The materials are not sold in an educational market. You may have an educational



use. But they're not sold in an educational market.

What opposes fair use? Well, it's not published. I always remind people if you have access to

something that is not a published work, and you want to use it, you best be prepared to

answer the question, how did you get it?

Now, there is perfectly legitimate answers to that. If you have something that's not published,

I'm not at all suggesting that means you stole it or did something sinister. But if it's not

published, how did it come into your possession? And was that lawful. What opposes fair use?

Fiction, highly creative. It is sold in an educational market. Or it's sold for a one-time use.

Think back in the day with fill-in-the-blank workbooks from elementary school days.

Anyway, you weren't supposed to buy one workbook and copy a page for every kid in the

class. You were supposed to buy a book for every kid in the class. Yes?

STUDENT: Back from when I was in graduate school, we had to sometimes purchase course packets.

And I know in at least one of those courses, it had journal articles. They just pulled them all

together for us.

LINDA

ENGHAGEN:

Right, is this Kinko's?

STUDENT: I have no idea.

LINDA

ENGHAGEN:

But it was pre-Kinko's. You don't know what I'm talking about. That's OK, go ahead. I didn't say

Kinko's.

STUDENT: It was solely for our class. And I think the professor at the time put it together. Would that be

allowed or not?

LINDA

ENGHAGEN:

No, that has not been allowed, because the court said Kinko's had to shut down their

business. It did exactly that. And it was because they weren't getting copyright clearance and

paying royalties. And they were making money off of it.

And the court differentiated between you going to the local copy shop, which didn't have to be

a Kinko's. But Kinko's was doing it nationwide. They were opening copy shops in college towns

all across the county. And this was one of their main sources of revenue. And the court said,

we're not going to comment on whether you could do the same thing if it was done on campus



in academic departments. But this is a commercial business, and they're making millions of

dollars on it annually. So no, they can't do it.

STUDENT: So if it say is a student club to earn money is putting together the course packets.

LINDA

ENGHAGEN:

They're earning money. In this context, that is a sin. Just to be clear, not a venal sin, but it's a

sin. All right.

STUDENT: Sorry, I'm late. I am just thinking of a course with the course packets with the articles in it that

the previous lecturer put together. But she said to me that she obtained copyright permission

for those. But the course packet is still sold to the students.

LINDA

ENGHAGEN:

Assuming that she is correct and that the copyright permission was transferable from her to

the subsequent instructor, you're OK. But you got to know the answers to those questions. I

would want to see the nature of the permission. I would want to see what its scope was. Was

the permission given to her? Because if I give you permission, that doesn't mean you get to

transfer it to your next door neighbor. Maybe it does. Maybe it doesn't. But you got to know

what the language is. OK? Yeah.

STUDENT: I have a question about the [INAUDIBLE]. For example, can we use any kind of medical drama

or some kind of movie for an educational purpose?

LINDA

ENGHAGEN:

If you can find a pedagogical purpose, then you can legitimately do that.

STUDENT: OK, so two cases-- that means I can use some part of any kind of picture and movie or

commercial drama to my course, right?

LINDA

ENGHAGEN:

Yes, as long as you do it within the limits of fair use. Yes.

STUDENT: But what if I am developing some kind of educational product that I can get profit?

LINDA

ENGHAGEN:

OK, now you go to the company that produced the movie or the TV series that you want to

take the clip from. And you get their permission to use it in that way. And they will probably

charge you money for that. But that's what you have to do. Your question is a great one,

because using it in a class is one thing. Putting it in an educational product that will be

commercialized is different. Yes?



STUDENT: I want to add something to what you guys said. What if the clip you're putting in that product is

say a Pepsi commercial that's online in YouTube. Would you still have to get permission for

that ?

LINDA

ENGHAGEN:

How are you going to use it? Are you putting it in this educational product? Or are you using it

in the classroom?

STUDENT: It's in a MOOC.

LINDA

ENGHAGEN:

In a MOOC-- I'd link to it instead of embedding it. You can always link.

STUDENT: In a standard online class, the answer is different?

LINDA

ENGHAGEN:

In a standard online class if it's legally posted with the embed function intact, you embed it.

Aren't you glad you asked these questions?

STUDENT: If I am teaching a class, and there's an episode of Seinfeld  or something like that that shows

the concept. Do I just show the clip? Or can I show the entire episode?

LINDA

ENGHAGEN:

You definitely can show the clip. Whether or not you can show the entire episode depends

upon whether or not that is reasonable in light of the pedagogical goal. And that's what you

have to think about it. I sometimes use entire motion pictures that I make available to students.

And then I give them assignments about them. And I don't know what part of the film is going

to resonate with them relative to the assignment I'm asking them to write.

So the rule of law says reasonable portion in light of the permitted purpose, which is the

pedagogical purpose. So that's how you always need to think about it. And sometimes the

reasonable portion can be the whole thing. Yes?

STUDENT: So what if I want to just one chapter from a large book. I don't want my students to buy all that

book. I am just going to use one chapter. Can I photocopy that and make it into PDF

[INAUDIBLE]?

LINDA

ENGHAGEN:

Maybe. Maybe. And we're going to talk about that more later. So if I don't clarify that for you

later today, ask me again. Yes?

STUDENT: When I was teaching logic, I like to talk about Catch-22 as a group of sentences that are

contradictory. And as it happens, I just talked about it one day. I didn't use anything. But that's



one page or less out of this book.

LINDA

ENGHAGEN:

I thought you were going to say a movie.

STUDENT: But it's so central to the meaning of the story.

LINDA

ENGHAGEN:

Right. Which is why I didn't want to answer her question. So we're going to talk about the hear

of the work later. Yeah, because that matters. Actually, we'll talk about heart of the work right

here. I want to be sensitive to time here. You guys are asking great questions. We have until

2:00 this afternoon? Is that how long we have? 1:30, sorry. I had so much fun on the planes

yesterday, I can't wait to get back.

OK, so factor number 3-- the portion used. What favors fair use-- the portion that you use from

a quantitative perspective is small. It opposes fair use if it's large. Now, this next point relates

to both of your two questions. From a qualitative standpoint, is it significant and central? Is it

the heart of a work? Or is it insignificant? If it's serves as a market substitute for the entire

work, it is significant. It is central. And it can't use it if it captures the gist of the entire thing.

So one page out of Catch-22 might be a problem. In your question about the chapter of the

book, if it's the concluding, summarizing chapter of a nonfiction book that gives the gist of the

whole thing, you can't do it, because that serves as a market substitute. If it's one other

chapter that you're trying to illustrate a particular point about, that's different. But if you're

taking something that essentially substitutes for the entire work, or it's the most famous part,

which would be the one page out of Catch-22, then you've got a problem. It's the heart of the

work. And you need permission. Yes?

STUDENT: So what if it's a collection of different--

LINDA

ENGHAGEN:

Oh, that's a great question. If it's a book, but it's an edited collection of chapters on different

things, then I am going to tell you that you are good to go.

STUDENT: I have a related question. So if one course, I don't find a a single book that fits the goals-- I go

to different books and pick out a chapter from each book. I scan it and send the PDF to my

students all printed in a folder.

LINDA

ENGHAGEN:

You're going to put it in the folder now. You're not going to email to anybody.



STUDENT: That's good.

LINDA

ENGHAGEN:

Yes, we already did that. OK, and then to get to your question earlier about portion used

tailored to a permitted purpose. You tailor it to the permitted purpose. The law does not say

you have to take the smallest segment possible. Some people think that's what it means.

That's not what it means. The law says you have to take a portion that's reasonably tailored to

the permitted purpose.

You have to make a good faith professional judgment call. We do that all the time. You can do

it here. It's OK. You're not likely to get sued. Most of the time when somebody commits

copyright infringement and the copyright owner finds out, the worst thing that happens to you

is you get a nasty letter from a lawyer in the mail. We call them cease and desist lawyers. Can

you cease desist this illegal thing here? Or-- so cease and desist. It's not anything that most of

the time goes anywhere beyond that. Yes?

STUDENT: I'm sorry. There's a little contradiction in my head. So I could use the significant central if it's

tailored for permitted use like the Seinfeld  example--

LINDA

ENGHAGEN:

No, no, you can never use the heart of work if it's central, significant without permission.

STUDENT: So how do I use that whole Seinfeld  episode? Obviously, I have to use--

LINDA

ENGHAGEN:

You get permission if it's central. The Seinfeld  episode is different from the page out of Catch-

22. Do you know Catch-22?

STUDENT: Yeah.

LINDA

ENGHAGEN:

OK, so the page out of Catch-22-- that's the whole thing. It's like John Galt's speech on Atlas

Shrugged . You can't take John Galt's speech out of Atlas Shrugged. That's what the whole

book is about. It's a 40-page speech. But it's what the whole 900-page book is about. So then

you don't need to read the rest of Atlas Shrugged . Where is it from-- there's one of them-- the

John Galt speech.

STUDENT: So the final episode of Seinfeld  that talked about everything in the whole series is that central

is if you watch that, you would get--

LINDA Years of Seinfeld  all in that 26 minutes or something. I don't know. We're going to talk more



ENGHAGEN: about this later. Hopefully, it will get clearer as the day progresses. Back to number 4-- the

impact on the market and value of the market here. And I've mentioned this in relation to some

of your questions that come up. Make sure that you're operating from a lawfully acquired or

accessed copy.

You look at whether or not there's any kind of negative market impact. But some negative

market impact, again, not a litmus test. You have to look at how significant is. You ask the

question is there a permissions mechanism-- is there a way I can get permission if I believe I

need to.

And then you look at things like how many copies are made and am I in a secured or

unsecured setting. We're going to talk more about fair use and the fair use factors after lunch.

So don't worry if some of this is now more confusing than when you walked in here a little over

an hour ago. Myth number 5-- Yes?

STUDENT: Just a quick question-- how does captioning fall into this when we have that material

accessible for students?

LINDA

ENGHAGEN:

Captioning falls under the ADA. And captioning for the purposes of making materials available

to students and other members of your community-- so it doesn't have to be students. It can

be faculty and staff if you're talking with library materials. So doing things like captioning--

doing things like making large print versions and that kind of stuff-- the courts have said you

get to do that. And you get to do that to make it available to members of your community who

are authorized to receive it in that form.

And if you have to do that once for me because I'm one of those people, and I have the

appropriate registered with whatever office on campus. We have a what's it called? Learning--

no they changed the name. Disability Services I think is what they're called now. And anybody

on campus who is entitled to accommodations through Disability Services, Disability Services

gives the appropriate notifications to the appropriate individuals and offices for that person.

So you get one about me. You do what you need to do for me. You get to keep that copy so

that the next time the next person comes in if they need that exact same thing, you don't need

to reproduce it. So you don't make it for me and destroy it at the end. You get to keep it

archivally.

And that's one of the things that came out of the line of cases involving the HathiTrust, if you



know what that is. And the court was very clear that when you are accommodating students

and other members of your community under the ADA, you get to do that, because there's no

other way. There's no other practical way, depending on the nature of the disability and what

the accommodations look like.

STUDENT: So you don't have to contact the owner to begin with.

LINDA

ENGHAGEN:

No, you do not. You do not need to contact the owner to begin with. Not all the owners

understand that. But that's OK.

Myth number 5-- "Materials posted to free websites are in the public domain." No. Posting

material to a free website is a method of distribution. It means that you decided you didn't care

if you made any money from it or at least not directly from selling it. Maybe you posted to a

website, and you make money from advertising. Maybe you don't make money at all. You

don't want to. You don't care. You're not trying to. You just are trying to get it out there.

Posting copyright protected materials to a free website is a method of distribution. It has

nothing to do with who owns the copyright. Public domain-- those two words are magic words

in the law. They are legal terms apart. And to refer to something as being in the public domain

means no one owns the copyright. That's what that means.

I think the problem here is that when we think about posting materials to a free website, we

think of them in terms of being made available to the public. And in that way, we're using the

public in its everyday meaning. But public domain has two words juxtaposed next to one

another are a legal term apart. They have specific definition, and it means nobody owns the

copyright.

So just because something is made available for free does not mean it's in the public domain.

It does not mean that you don't have to worry about fair use. You still have to worry about fair

use, although the options that you have for using the materials are much broader. Yes?

STUDENT: So possibly an example. What about you use a piece of clip art that is one piece that is the

heart of the idea. But if you're using it in educational purposes, can you do that?

LINDA

ENGHAGEN:

I believe that you can. And I actually sometimes do. And I sleep well at night. That's the goal.

Myth number 6-- "Open access materials are in the public domain." This is a cousin to number

5, as you can tell. Making materials available via an open access outlet is a method of

distribution. It has nothing to do that it belongs to copyright.



If you're familiar with Creative Commons licenses-- and if you're not, you may want to take a

look at their website-- many open access materials are distributed with Creative Commons

licenses. And all you have to do is look at the icons, find out what they mean, and then use the

materials accordingly.

And in academic circles, the most common thing that you see is I retained a copyright. I want

to get appropriate attribution. You're welcome to further distribute my work as long as you

don't charge anybody for it. They have different variations on the theme.

But when you're dealing with open access, it's the same thing as free. They're not somebody's

making it available. And they're not looking to commercialize it. But they want credit for it.

Number 7-- "As long as I cite it, it's not copyright infringement." Yeah, this is a conflation of

copyright infringement and plagiarism. Properly citing your sources protects you from

plagiarism. It's not insulation from copyright infringement.

Plagiarism is not in and of itself a violation of law. It's a violation of professional standards and

protocols. People get in trouble for it. People lose their jobs over it in certain fields. We

sometimes see these articles, in academic and political circles are where I see it the most

often, where somebody's accused of plagiarism and as the result, they step aside to spend

more time with their families. I always love that. I understand why they say it.

But plagiarism in and of itself is not a violation of law. I'm not going to go over this chart in

detail. But what you see here is that I've created one row for copyright-protected works and

talked about what is and is not copyright infringement as opposed to what is and is not

plagiarism. And then the bottom row deals with public domain works. And as you see, public

domain works as we just learned-- that means there's no copyright.

So it is a legal impossibility to infringe the copyright on a public domain work. But you can

plagiarize it. You still have an obligation under plagiarism protocols to properly cite the author

or the creator.

STUDENT: A quick question on this here.

LINDA

ENGHAGEN:

Yes.

STUDENT: If somebody has something published in China, I get it translate it and publish it. So that is?



LINDA

ENGHAGEN:

That's what?

STUDENT: I am stealing the work, right?

LINDA

ENGHAGEN:

You ask a good question. And the answer is this-- presumably, China has some version of

copyright law. And I say that because I don't have a clue what it would be. But presumably,

they have some version of copyright law. So when you take that Chinese work that was

created under the intellectual property scheme of another country, and you access it or bring it

here and create a translation, whether or not you broke in the United States is a function of

whether or not China signed the Berne Treaty and what Chinese law says about copyright

ownership and derivative works. And I don't know the answers to those questions. So

whenever you cross international lines, you've got to sort all of that out.

STUDENT: My real question is that the definition of copyright in China-- is it the same as in the United

States?

LINDA

ENGHAGEN:

No. No. You can't assume that the copyright law in other countries is the same that it is here.

And the one thing that does raise-- and I sometimes tell people when it comes up is many

academics travel a lot, including traveling internationally.

And what I always tell people is that if you were traveling internationally, and you're working on

a project, and you are working on it while you are abroad. And you want to make sure that falls

under US Copyright Law, do not finish it until you are back in the continental United States,

because it's created here. If you create it in China, it's under Chinese law. It's wasn't created

here. So finish it here.

STUDENT: That's even though they are using a Texas Tech laptop.

LINDA

ENGHAGEN:

I beg your pardon?

STUDENT: Even though we use the laptop provided to us by Texas Tech.

LINDA

ENGHAGEN:

It's where you are geographically located at the moment of creation, because that's where you

are creating. It doesn't come up often, but little fun facts. These things come up when

somebody has a problem. And then they start drilling down into who really owns what? You



were where when you did that? That's how that can come up. Yes?

STUDENT: In that context, I'm moving internationally. But say I was in one country and working on

something in that particular organization. And say as a student, [INAUDIBLE]. And I did not

publish it. But the copyright of that institution says that whatever you do here is-- we own it. But

I did not publish it, and I moved to a different location. And so if I am going to use that

information, is it mine? Or do I need to go back?

LINDA

ENGHAGEN:

You have to drill down into the details of what the intellectual property policies were at the first

institution in order to know the answer to that question. There's not a generalizable answer to

that question. But it's a good one. And it's exactly the same kind of problem or has that

potential.

STUDENT: But we have been advised in the university when we go internationally and take our computers

to put some software so nobody can access it or take something out.

LINDA

ENGHAGEN:

Right. That's a security issue. And that's sound advice.

STUDENT: [INAUDIBLE].

LINDA

ENGHAGEN:

That's a security issue, not a copyright issue.

STUDENT: Yeah, but it's related to our work. If somebody took our work and published data--

LINDA

ENGHAGEN:

Oh, right, right.

STUDENT: [INAUDIBLE].

LINDA

ENGHAGEN:

Myth number 8-- "As long as I'm not selling it, it's not copyright infringement." Yeah, no. You

don't need to profit when you infringe on somebody else's copyright in order for it to constitute

a copyright infringement. You don't need to try to profit. This is one of those things where it

used to be true that there had to be a profit motive in order for copyright infringement to exist.

But that is no longer the rule.

Myth number 9-- we're going to run over, but I am going to bring this in only 5 minutes over. I

promise. Myth number 9-- "As a practical matter, colleges and universities don't get sued for



copyright infringement." Do not try to say that too. Georgia State, UCLA, the University of

Michigan, Cornell, the University of California system-- that's a lot of schools-- in my home,

State University of Wisconsin system-- that's a lot of schools too-- and Indiana. All of those

have been sued for copyright infringement within the last five years.

Myth number 10-- my personal favorite because it causes people consternation. "If I commit

infringement, the university will get sued, not me." Try again. I know how that works. Marketing

Information Masters versus San Diego State and  Robert Rauch , I'm not sure I'm pronouncing

his name right, were sued in 2006.

The short version of the story is that Rauch was accused of plagiarizing and infringing upon an

economic impact study that had previously been done by Marketing Information Masters.

Marketing Information Masters lost a contract with the organization that puts on football bowl

games in the San Diego area. They used to do the economic impact studies for that

organization.

A research center at San Diego State for which Mr. Rauch was the director obtained the new

contract. Rauch took Marketing Information Masters' document from the preceding year,

deleted all of the years and numbers, inserted the new data, and delivered it to the bowl

organization.

Marketing Information Masters took exception to this. They reported it to San Diego State. San

Diego State concluded that Mr. Rauch had committed plagiarism for which they removed him

from this position as the director of the center. But they did not fire him, which I thought was

interesting. That made Marketing Information Masters angrier, because they didn't like the

way that San Diego State handled it.

And therefore, they turned around and sued San Diego State and Mr. Rauch personally for

copyright infringement. You don't need to know or need to care about 11th Amendment

sovereign immunity or 11th Amendment sovereign immunity reasons. The case against San

Diego State was dismissed.

However, the case against Mr. Rauch as an employee of the university remained against him

individually. That means personally. That means his bank account. That means he got to go

out and hire his own lawyer because he was the individual who was accused of having

personally committed the plagiarism and the infringement.



This wasn't one of his subordinates did it, and he messed up because he didn't supervise the

correctly . They could not have gone against him personally. He was the guy who sat with the

computer and hit the Delete button and copy and inserted the new data. He was that guy.

This is an aside, but I was like, really? I don't know this guy. But he tried to defend himself by

saying it was a graduate student from Thailand-- I don't know why he picked on Thailand. It

was a graduate student from Thailand whose name he couldn't remember, he had credibility

issues here, moved back to Thailand who did it.

The judge didn't buy that version of the story. Now, ultimately, although he did not have to,

San Diego State stepped in. And they paid the $15,000 settlement that resolved the case. But

San Diego State was not legally required to do that. That is something they chose to do. I don't

know why. Last time I looked, which was a few years ago, Rauch was still working there. I

didn't get that. But I lied. I went 6 minutes over. Thank you very much.

[APPLAUSE]


