


AGREEMENT FOR TESTING 
Parties. This Agreement is entered into between ______________________, referred to herein with the term “Company”, and Texas Tech University, a Texas institution of higher education, through its department of Chemistry and Biochemistry, located in Lubbock, Texas, and referred to herein with the term “TTU.”
Background
Company seeks testing services from TTU through its Chemistry and Biochemistry Department (“Department”). The Department possesses the facilities and staff that are qualified to perform such testing.
The Department’s testing services are of mutual interest and benefit to TTU and the Company, as they will further the instructional and investigative objectives of TTU in a manner consistent with its status as a Texas Institution of Higher Education as well as provide services to the Company.
TERMS AND CONDITIONS

1. Company’s Requirements
1.1 Services. Company requests testing services and analysis (hereafter “Service”). Company will provide TTU with certain samples (hereafter, “Materials”) and other related Confidential Information (defined hereafter) for performance of Service at the Department facilities. First, Company will send TTU a Work Order substantially in the form of Exhibit A attached hereto and incorporated by reference.  Each Work Order will reference this Agreement and specifically identify the Materials being transferred to TTU and will set forth the particular timeline and requirements for the Service.  This Agreement alone governs the agreement between the parties as relates to the Service and the parties agree that any conflicting purchase order terms from Company are void and not applicable. 
2. TTU’s obligations. 
2.1 Materials. TTU will provide whatever is necessary for performance of the Service, except for the Materials and any other material specifically identified in a Work Order related to a Service, which will be provided by Company.  
2.2 Performance in TTU’s labs. TTU will perform the Service in TTU’s labs within the Department.  
2.3 Limited Use of Materials. TTU's sole use of the Materials will be in provision of the Service to Company. Except as otherwise specified in a Work Order, TTU will not analyze any of the Materials nor have them analyzed by third parties.  
2.4 Return of Materials. Unless otherwise instructed by Company, TTU will dispose of all Materials or upon request of the Company, return to the Company all Materials provided hereunder not consumed in performance of the Service. 
2.5 Deliverables. TTU will provide to Company a report of written test results resulting from its performance of Service (hereafter “Test Results”) in accordance with specifications set forth in the individual Work Order. Company owns and shall have the right to use the results of the Service hereunder for any purpose. 
2.6 Confidentiality. For the purpose of this Agreement, “Confidential Information” is that information which is proprietary to Company and not generally known to the public which relates to the Materials, the Work Order, the Service, as well as information and data related or created, including Test Results, which TTU generates in performance of the Service.  All Confidential Information provided to TTU hereunder (whether provided by Company or on its behalf) or generated under this Agreement will be treated internally by TTU as confidential.  TTU will not publish, disclose or allow any third party access to, nor use for any purpose other than that authorized herein, any Confidential Information without Company’s prior written consent.  These obligations of confidentiality and limited use will not apply to information which:
2.6.1 TTU can show was in its possession prior to receipt hereunder and which was not received from or on behalf of Company under a Work Order; or
2.6.2 TTU can show is in the public domain, provided it entered the public domain through no fault of TTU; or
2.6.3 TTU can show was received from a third party which is not acting on behalf of Company and which has a right to disclose such information without restriction; or
2.6.4 TTU is required to disclose by operation of law (e.g. state audits and Texas Public Information Act required disclosures), governmental regulation or court order.
3. Financial Arrangement

3.1 Fee. The fee charged by TTU will vary depending on the Service and the costs involved in performing the Service on a Work Order. TTU will send the Company a price quotation (“Quote”) in response to the Work Order. 
3.2 Purchase Order. If Company accepts TTU’s Quote, it will sign the Work Order and issue a purchase order for the fee detailed in TTU’s Quote.  Services will not begin until TTU receives a signed Work Order and purchase order from the Company.
3.3 Invoice.  TTU will submit an invoice for Service after Service detailed in the Work Order and the corresponding purchase order has been performed. 
3.4 Payment. Company will pay TTU on or before 30 days from receipt of an invoice.
4. Term

4.1 This Agreement will begin on the date of the last signature and expire once payment has been made by Company to TTU for all Service. 
5. Termination

5.1 Either Company or TTU may terminate this Agreement upon 20 days written notice to the other. The obligation to pay amounts due, with respect to Service performed prior to termination, will survive termination of this Agreement.
6. General
6.1 Independent Contractor Status. Company agrees that TTU has no employer-employee relationship with Company.  Company will not be responsible for the Federal Insurance Contribution Act (FICA) payments, federal or state unemployment taxes, income tax withholding, Workers Compensation Insurance payments, or any other insurance payments, nor will Company furnish any medical or retirement benefits or any paid vacation or sick leave. TTU is an independent contractor and this Agreement does not form a joint venture or partnership.
6.2 Subcontractors. TTU will not assign any of his rights, duties or responsibilities under this Agreement to any subcontractor or assignee, except as expressly provided for in this Agreement or approved in advance by Company. 
6.3 Agreement Amendments. No modification or amendment to this Agreement will become valid unless agreed to and signed by both parties.  All correspondence regarding modifications or amendments to the Agreement must be forwarded to TTU’s Office of Procurement Services for prior review and approval.  

6.4 Access to Documents. Both parties will maintain records generated pursuant to this Agreement for a period of at least four years after submission of the last accounting report date on which Services were rendered, or until final resolution of any proceedings arising out of this Agreement, whichever date is later in time.  Company will allow TTU access to documents for audit and other purposes of this Agreement.
6.5 Right to Audit.
6.5.1 Company understands that the State Auditor's Office, or any successor agency, may conduct an audit or investigation in connection with funds earned under this Agreement. Company further agrees to cooperate fully with the State Auditor's Office or its successor in the conduct of the audit or investigation, including providing all records requested.  

6.6 Texas Public Information Act. All information, documentation and other material submitted under this Agreement is subject to public disclosure under the Texas Public Information Act (the “Act”)(Texas Government Code, Chapter 552).  Company is hereby notified that TTU strictly adheres to this statute and the interpretations thereof rendered by the Courts and Texas Attorney General. TTU will use its best efforts to maintain the confidentiality of all Company’s submitted information except where TTU is required to disclose it under the Act.  The Texas Attorney General will ultimately decide whether Company’s proprietary information is released to the public, however TTU will give Company notice of all requests for its proprietary information in accordance with the Act.  TTU cannot represent Company interests to the Texas Attorney General and Company will be required to submit a letter, brief, or memorandum to the Attorney General with reasons in support of withholding its information.  If Company has further questions regarding the Public Information Act, it should seek appropriate legal counsel.

6.7 Severability. If one or more provisions of this Agreement, or the application of any provision to any party or circumstance, is held invalid, unenforceable, or illegal in any respect, the remainder of this Agreement and the application to other parties or circumstances shall remain valid and in full force and effect.

6.8 Non-Waiver of Defaults. Either party’s failure at any time to enforce or require the strict keeping and performance of any of the terms and conditions of this Agreement will not constitute a waiver of such terms, conditions, or rights, and will not affect or impair a  party the right at any time to avail itself of the terms, conditions or rights under this Agreement.
6.9 Governing Law. This Agreement and all of the rights and obligations of the parties and all of the terms and conditions under this Agreement will be construed, interpreted and applied in accordance with, governed by and enforced under the laws of the State of Texas. Lubbock County, Texas will be the proper place of venue for any proceeding.  

6.10 Dispute Resolution. 
6.10.1 The contested case process provided in Government Code Chapter 2260, Subchapter C, shall be Company’s sole and exclusive process for seeking a remedy for any alleged breach of contract by TTU if the parties are unable to resolve their disputes in the ordinary course of business or under Chapter 2260, Subchapter B, unless, after considering the recommendation of the Administrative Law Judge, the Legislature grants the Company consent to sue under Chapter 107 of the Civil Practices and Remedies Code.
6.10.2 Neither the execution of this Agreement by TTU nor any other conduct of any of TTU’s representatives relating to the Agreement will be considered a waiver of TTU’s sovereign immunity to suit.

6.11 Notices. Notices will be effective under this Agreement when they are reduced to writing and delivered by next day delivery service, with proof of delivery, or mailed certified or registered mail, return receipt requested, to the appropriate party at the address stated below. Notice will be deemed given on the date delivered or the date of attempted delivery if service is refused.
	Company

	TTU:

Texas Tech University

Daniel Unruh
X-ray Facility Director
Box 41061
Lubbock, Texas 79409-1061



6.12 Execution. This Agreement may be executed in any number of counterparts (including electronically scanned and e-mailed PDF copies, faxed copies and any similarly signed and electronically transmitted copies), each of which will be deemed to be an original and all of which will constitute together one and the same agreement.
	(referred to as “Company” throughout)


	Texas Tech University
(referred to as “TTU” throughout)



	By ________________________
	By _________________________

	__________________________

	Daniel Unruh
X-ray Facility Director

	___________________________
	____________________________

	Date
	Date


Exhibit A

Work Order No. ___

Governed by the Terms of the attached
AGREEMENT FOR TESTING 

Between

Texas Tech University, through its Chemistry and Biochemistry Department (“TTU”)
And 

_________________________ (the “Company”)
A. Services (check those to be performed):

· Single Cell Crystal- unit cell determination and database checks, data collection, structure solution and refinement, CCDC deposit services, simple image generation, and 3d file (.stl) generation for 3D printing of molecules and extended structures (we will only provide the file, the end user will have to print the object). 
· Power Diffraction- data collection (powder or capillary), data analysis using Jade software (phase identification, grain size, stress/strain, and whole pattern fitting on high quality materials), and limited image generation. 
*note that all raw data resulting from performance of Service will be provided upon request.

B. Timeline to Complete Services:

· On or before ___________________________.
· Other: _______________________________.
C. Cost of Service (to be filled in by TTU):
________________________________
D. Materials To Be Transferred from Company to TTU under terms of the Agreement:

1. _________________________________
2. _________________________________

3. _________________________________

4. _________________________________

	________________________
Company

	Texas Tech University
 TTU


	By ________________________
	By _________________________

	__________________________

	Daniel Unruh
X-ray Facility Director

	             _________________________
	        __________________________

	Date
	Date
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